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COMMERCE 

PART  316— LOCAL  PUBLIC  WORKS  CAP¬ 
ITAL  DEVELOPMENT  AND  INVESTMENT 
PROGRAM 

Republkation 

Pursuant  to  the  authority  vested  in 
section  107  of  Title  I  of  the  Public  Works 
Employment  Act  of  1976  (42  U.S.C.  6701 
et  seq.) ,  the  Economic  Development  Ad¬ 
ministration  hereby  republishes  Part  316 
of  Title  13,  Code  of  Federal  Regulations. 

The  purpose  of  this  repubhcation  of 
Part  316  is  to  combine  the  niunerous 
amendments  which  have  been  made  to 
the  part  since  it  was  published  on  Au¬ 
gust  23, 1976  (41  FR  35670  as  amended  at 
41  FR  36637,  41  FR  38996,  and  41  PR 
45128) .  The  republication  is  editorial  in 
nature  and  is  being  done  for  the  readers’ 
convenience. 

Part  316  combining  the  numerous 
amendments  made  thereto  since  Au¬ 
gust  23, 1976,  reads  as  follows; 

Sec. 
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Atn-HORirr:  Title  I,  Pub.  L.  94-369  (July 
22,  1976):  42  UJ3.C.  6701  et  ceq.;  90  Stat.  999; 
and  Department  of  Commerce  Organization 
Order  10-4  (September  30,  1976) ,  as  amended 
(40  FR  66702,  as  amended  at  40  FR  68878  and 
at  41  FR  35648). 

§  316.1  Purpose. 

The  purpose  of  this  part  is  to  set  forth 
the  requirements  and  procedures  pur¬ 
suant  to  which  eligible  applicants  may 
receive  grants  under  Title  I  of  the  Pub¬ 
lic  Works  Eknployment  Act  of  1976, 
which  is  entitled  the  “Local  Public  Works 
Capital  Development  and  Investment 
Act  of  1976.” 

§  316.2  Definitions. 

"Assistant  Secretary”  means  the  As¬ 
sistant  Secretary  of  Ccwnmerce  for  Eco¬ 
nomic  Development  or  his  delegate. 

"General  purpose  unit  of  local  govern¬ 
ment”  means  any  city,  county,  town, 
parish,  Indian  tribe,  school  district  or 
any  other  “unit  of  general  local  govern¬ 
ment”  as  included  within  the  definition 
of  that  term  by  section  104  of  the  Inter¬ 
governmental  Coc^ieration  Act  of  1968 
(42  U.S.C.  4201  et  seq.). 

"Indian  tribe”  means  the  governing 
body  of  a  tribe,  nonprofit  Indian  cor¬ 
poration  (restricted  to  Indians),  Indian 


authoritgr  or  other  tribal  organization  or 
entity  m*  Alaskan  native  village. 

"Initiation  of  construction”  means 
that  notice  to  proceed  or  its  equivalent 
has  been  issued  or  on-site  labor  has  be¬ 
gun,  except  where  on-site  labor  has 
commenced  on  the  project  but  the  proj¬ 
ect  was  abandoned  due  to  lack  of  funds 
or  where  the  project  is  to  expand  or 
modify  a  completed  facility  which  has 
Integrity  in  and  of  itself. 

"Local  Public  Works  Act”  means  the 
“Local  Public  Works  Capital  Develop¬ 
ment  and  Investment  Act  of  1976,” 
which  is  Title  I  of  the  Public  Works  Em¬ 
ployment  Act  of  1976. 

"Local  government^'  means  any  city, 
county,  town,  parish,  or  other  political 
subdivision  of  a  State  (including  local 
school  districts),  and  any  Indian  tribe. 

"Maintenance  costs”  means  costs  that 
are  inciirred  for  any  necessary  repairs 
or  upkeep  of  property  which  neither  adds 
to  the  permanent  value  of  the  property 
or  appreciably  prolongs  its  intended  life, 
but  rather  keeps  it  in  an  efficient  oper¬ 
ating  condition. 

"Political  subdivision  of  a  State” 
means  the  agencies,  instnimentalities 
and  authorities  established  or  author¬ 
ized  by  State  law  Including,  but  not  lim¬ 
ited  to,  special  districts  and  regional  au¬ 
thorities  formed  by  local  governments. 

"Public  works”  means  public  facilities 
including,  but  not  limited  to,  municipal 
ofiBces,  courthouses,  libraries,  schools, 
police  and  fire  stations,  detention  facil¬ 
ities,  water  and  sewer  lines,  streets  and 
roads  (including  curbs) ,  sidewalks,  light- 
hig,  recreational  facilities,  convention 
centers,  civic  centers,  museums,  and 
faculties. 

"Renovation,  repair  or  other  improve¬ 
ments”  means  only  those  activities  which 
either  substantiaUy  or  appreciably  in¬ 
crease  the  value  or  prolong  the  life  of  a 
public  faculty  and  excludes  those  activi¬ 
ties  which  keep  the  public  faculty  in  or¬ 
dinary  efficient  operating  conditions 
during  its  probable  useful  Ufe. 

"State”  Includes  the  several  States,  the 
health,  education  and  social  service 
District  of  Columbia,  the  Commonwealth 
of  Puerto  Rico,  the  Virgin  Islands,  Guam 
and  American  Samoa. 

§  316.3  Applicants. 

A  State  or  a  local  government,  as  de¬ 
fined  in  §  316.2  of  tills  part,  is  eligible 
for  assistance  under  the  Local  Public 
Works  Act. 

§  316.4  Direct  grants. 

(a)  The  Assistant  Secretary  may 
make  direct  grants  to  any  State  or  local 
government  for  construction  (including 
demolition  and  other  site  preparation 
activities),  renovation,  repair,  or  other 
improvement  of  local  public  works  proj¬ 
ects,  including  those  for  which  Federal 
financial  assistance  is  authorized  under 
provisions  of  law  other  than  the  Local 
PubUc  Works  Act.  Such  grants  may  in¬ 
clude  funds  for  the  completion  of  plans, 
specifications  and  estimates  where  addi¬ 
tional  architectural  and  engineering 
work  or  related  planning  is  required  to 
permit  construction  of  the  project  vmder 
this  section. 


(b)  Applications  under  this  section 
wiU  be  approved  only  if  the  applicant 
submits  with  its  appUcation,  if  appli- 
cahle,  and  required  by  EDA,  a  written 
certification  from  the  other  Federal 
agency/agencies  primarUy  concerned 
with  projects  of  the  type  Involved  in  the 
application  that  the  project  meets  aU 
applicable  Federal  statutory  and  regula¬ 
tory  requirements  to  the  extent  neces¬ 
sary  to  assure  the  utilization  of  the  proj¬ 
ect  for  the  services  intended. 

(c)  The  Federal  share  of  any  project 
for  which  a  grant  is  made  imder  this  sec¬ 
tion  shall  be  100  per  centum  of  the  cost 
of  the  project  exclusive  of  any  funds 
budgeted  and  available  or  otherwise 
specifically  committed  for  the  project 
by  the  applicant. 

§  316.5  Supplemental  grants. 

(a)  The  Assistant  Secretary  may  make 
supplemental  grants  for  the  purpose  of 
Increasing  the  Federal  contribution  to 
100  percent  of  the  project  cost  (exclu¬ 
sive  of  any  funds  budgeted  and  avail¬ 
able  or  otherwise  specifically  committed 
for  the  project  by  the  applicant)  for  any 
Federally  assisted  public  works  project 
authorized  by  any  Federal  law  other 
than  the  Local  Public  Works  Act  if  the 
applicant  submits  with  its  application; 

(1)  A  written  certification  from  the 
other  Federal  agency/agencies  that: 

(1)  Federal  financial  assistance  for  the 
project  has  been  approved  and  the  funds 
are  Immediately  available  for  the  proj¬ 
ect; 

(ii)  The  project  meets  all  appUcable 
Federal  statutory  and  relevant  related 
requirements;  and 

(2)  Its  written  certification  that  actual 
construction  of  the  project  has  not  yet 
been  initiated  because  of  lack  of  funding 
for  the  non-Federal  share. 

(b)  The  Assistant  Secretary  also  may 
make  grants  in  an  amount  necessary  to 
provide  all  or  part  of  the  required  State 
or  local  share  (but  not  both  shares)  of 
the  cost  of  any  public  works  project  for 
which  financial  assistance  is  authorized 
by  State  or  local  law  requiring  such  con¬ 
tribution  if  the  applicant  submits  with 
its  application  a  written  certification 
from  the  appropriate  authority  that: 

(1)  The  share  of  financial  assistance 
not  applied  for  has  been  properly  ap¬ 
proved  and  is  immediately  available  for 
the  project; 

(2)  The  project  meets  all  applicable 
statutory  and  other  relevant  require¬ 
ments  of  law;  and 

(3)  Construction  of  the  project  has  not 
yet  been  initiated. 

(c)  Grants  under  this  section  may  in¬ 
clude  fimds  for  the  completion  of  plans, 
specifications,  and  estimates  where  addi¬ 
tional  architectural  and  engineering 
work  or  related  planning  is  reqidred  to 
permit  construction  of  the  project  under 
this  section. 

§  316.6  Limitations  on  grants. 

(a)  Canals  and  watercourses.  No  grant 
shall  be  made  under  this  part  for  any 
project  having  as  its  principal  purpose 
and  permanent  effect: 
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(1)  The  channelization,  damming,  di¬ 
version,  or  dredging  of  any  natural 
watercourse,  or 

(2)  The  construction  or  enlargement 
of  any  canal  except  a  canal  or  raceway 
designated  for  maintenance  as  an  his¬ 
toric  site. 

(b)  Real  property.  No  part  of  any 
grant  made  under  this  part  shall  be  used 
for  the  acquisition  of  any  interest  in  real 
property. 

(c)  Maintenance.  No  part  of  any  grant 
made  under  this  part  shall  be  used  for 
the  payment  of  maintenance  costs  in 
connection  with  a  project  constructed 
(in  whole  or  in  part)  with  Federal  finan¬ 
cial  assistance  under  the  Local  Public 
Works  Act. 

§  316.7  Priorily  of  projecls. 

(a)  Allocation  of  funds.  (1)  In  making 
grants  under  this  part,  when  the  average 
national  unemployment  rate  for  the 
three  most  recent  consecutive  months 
for  which  data  is  available  from  the 
United  States  Department  of  Labor,  has 
been  at  least  6  V2  percent : 

(i '  Seventy  percent  of  all  amounts  ap¬ 
propriated  to  carry  out  the  Local  Public 
Works  Act  shall  be  allocated  for  project 
applications  submitted  by  State  or  local 
governments  whose  average  unemploy¬ 
ment  rate  for  the  three  most  recent  con¬ 
secutive  months  for  which  information 
is  available  exceeds  the  average  national 
unemployment  rate  for  the  same  period 
of  time.  The  Assistant  Secretary  shall 
expedite  and  give  priority  to  applications 
in  this  category. 

(ii)  The  remaining  thirty  percent  of 
all  amounts  appropriated  to  carry  out 
the  Local  Public  Works  Act  shall  be 
available  for  distribution  according  to 
priority  as  listed  below: 

(A)  Project  applications  submitted  by 
State  or  local  governments  whose  average 
unemployment  rate  for  the  three  most 
recent  consecutive  months  for  which  in¬ 
formation  is  available  is  more  than  6^2 
percent  but  not  more  than  the  average 
national  unemployment  rate  for  the  same 
period  of  time,  and 

(B)  Project  applications  submitted  by 
State  or  local  governments  whose  average 
unemployment  rate  for  the  three  most 
recent  consecutive  months  for  which  in¬ 
formation  is  available  is  6‘/4  percent  or 
less.  These  project  applications  will  be 
considered  only  when  funding  of  such 
projects  is  necessary  to  fulfill  the  mini¬ 
mum  funding  level  required  for  each 
State  or  if  funds  are  available  in  the  30 
percent  category. 

(b>  State  limitations:  Not  less  than 
one-half  of  one  percent  or  more  than 
twelve  and  one-half  percent  of  all 
amounts  appropriated  to  carry  out  the 
Local  Public  Works  Act  shall  be  granted 
for  local  public  works  projects  within  any 
one  State,  except  that  not  less  than  one- 
half  of  one  percent  of  the  total  of  all 
funds  appropriated  for  this  part  shall  be 
granted  for  public  works  projects  in 
Guam,  the  Virgin  Islands,  and  American 
Samoa,  in  the  aggregate. 


§  316.8  Allocation  of  program  resource 
levels  to  regional  offices. 

(a)  Regional  allocations.  To  assist  in 
the  orderly  utilization  of  program  re¬ 
sources,  the  Assistant  Secretary  will 
assign  to  each  regional  office  a  target 
level  of  anticipated  project  assistance  for 
the  total  of  all  areas  served  by  that  re¬ 
gional  office.  Such  regional  allocations  of 
program  resources  shall  be  based  on  ap¬ 
propriation  apportionments  available  to 
EDA  and  shall  be  calculated  on  a  formula 
basis  reflecting  the  relative  numbers  of 
unemployed  persons  in  the  States  served 
by  the  regional  office  and  the  level  of  un¬ 
employment  rates  in  those  States. 

(b)  State  planning  ceilings.  Regional 
offices  shall  observe  with  respect  to  each 
State  served  by  it  a  ceiling  on  project 
approval  recommendations.  The  alloca¬ 
tion  of  funds  to  regions  and  States  will 
be  made  after  the  funds  have  been  ap¬ 
portioned  to  EDA  and  will  be  based  on 
unemployment  data  available  at  that 
time.  EDA  will  announce  the  date  on 
which  the  funds  are  apportioned  and  the 
allocation  is  made.  The  formula  by  which 
the  planning  ceiling  for  each  State  will 
be  established  is  as  follow's: 

Subject  to  program  administrative  costs 
and  statutory  minimum  and  maximum 
amounts  allocated  to  individual  States  by 
the  legislation,  65  percent  of  the  funds  will 
be  set  aside  as  planning  ceilings  for  individ¬ 
ual  States  based  on  the  share  of  unemployed 
workers  residing  in  a  State  of  the  total  na¬ 
tional  unemployed:  35  percent  of  the  funds 
will  be  set  aside  as  planning  ceilings  to  in¬ 
dividual  States  based  on  the  relative  severity 
of  unemployment  for  each  State  above  the 
composite  unemployment  rate  for  all  States. 

(c)  It  is  to  be  understood  that  the 
planning  ceiling  assigned  to  each  State 
is  not  to  establish  an  entitlement  to  any 
minimum  level  of  project  assistance 
within  that  State  (unless  such  is  the 
statutory  maximum  or  minimum)  but  is 
adopted  only  for  the  purpose  of  further¬ 
ing  the  objective  of  assuring  that  ade¬ 
quate  consideration  is  given  to  the  rela¬ 
tive  needs  of  various  sections  of  the  coun¬ 
try.  Where  the  planning  ceiling  calcu¬ 
lated  on  the  formula  basis  is  less  than 
the  statutory  minimum  assured  for  each 
State  the  statutory  minimum  shall  be 
the  planning  ceiling,  and  where  the  plan¬ 
ning  ceiling  calculated  on  the  formula 
basis  is  greater  than  the  statutory  maxi¬ 
mum  for  any  State  the  statutory  maxi¬ 
mum  shall  be  the  planning  ceiling. 

(d->  120  days  after  the  date  on  which 
funds  are  first  apportioned  for  program 
assistance  under  the  Act  and  at  any  time 
thereafter  the  Assistant  Secretary  may 
reconsider  the  regional  allocations  and 
State  ceilings  previously  established  and 
make  such  adjustments  as  are  deter¬ 
mined  to  be  reasonable  in  achieving  the 
purposes  of  the  Act. 

§  316.9  Determination  of  unemploy¬ 
ment  rates. 

(a)  The  average  unemployment  rate 
for  tile  three  most  recent  consecutive 
months  for  which  data  is  available  for 


a  State  or  local  government  applicant 
under  this  part  may  be  determined  from 
informatitm  obtained  in  the  following 
order: 

(1)  The  United  States  Department  of 
Labor.  (4)  EDA's  Qualification  Division 
has  provided  to  EDA’s  Regional  Offices 
and  Economic  Development  Representa¬ 
tives  a  list,  prepared  by  the  United  States 
Department  of  Labor,  which  shows  the 
average  unemployment  rate  for  the  three 
most  recent  consecutive  months  for: 

(A)  The  entire  nation; 

(B)  Each  State:  and 

<C)  Where  available,  “identifiable”  lo¬ 
cal  governments. 

■  (ii)  On  or  before  September  15,  1976, 
EDA’s  Qualification  Division  will  pro¬ 
vide  to  EDA’s  Regional  Offices  and  Eco¬ 
nomic  Development  Representatives  a 
list,  prepared  by  the  United  States  De¬ 
partment  of  Labor,  w'hich  will  show  the 
average  unemployment  rate  for  the  three 
most  recent  consecutive  months  for  ap¬ 
proximately  1,000  counties  throughout 
the  nation. 

(iii)  The  above  lists  will  be  updated 
and  expanded  if  and  when  more  infor¬ 
mation  is  obtained  from  the  United 
States  Department  of  Labor. 

(2)  If  not  available  from  the  United 
States  Department  of  Labor  the  average 
unemployment  rate  for  the  three  most 
recent  consecutive  months  for  which  in¬ 
formation  is  available  shall  be  obtained 
from  the  State  employment  security 
agency. 

(3)  Indian  tribes  shall  submit  infor¬ 
mation  from  the  Bureau  of  Indian  Af¬ 
fairs  of  the  United  States  Department 
of  Interior  or  other  appropriate  sources 
acceptable  to  the  Assistant  Secretary. 

(b)  If  requested  by  an  applicant,  the 
unemployment  rate  of  a  local  govern¬ 
ment  shall  be  based  upon  the  unemploy¬ 
ment  rate  of  any  community  or  neigh¬ 
borhood  (defined  without  regard  to  po¬ 
litical  or  other  subdivisions  or  bound¬ 
aries)  within  the  jurisdiction  of  such 
local  government,  except  that  any  grant 
made  to  a  local  government  based  upon 
the  unemployment  rate  of  a  community 
or  neighborhood  within  its  jurisdiction 
must  be  for  a  project  of  direct  benefit  to. 
or  provide  employment  for,  unemployed 
persons  who  are  residents  of  that  com¬ 
munity  or  neighborhood.  The  applicant 
shall  apply  to  the  State  employment  se¬ 
curity  agency  for  the  average  unemploy¬ 
ment  rate  for  the  three  most  recent  con¬ 
secutive  months  for  which  data  is  avail¬ 
able.  'The  data  obtained  from  the  State 
employment  security  agency  will  be  ac¬ 
cepted  by  the  Assistant  Secretary. 

(c)  If  requested  by  an  applicant,  in 
determining  the  unemiAjyment  rate 
of  a  local  government,  unemployment  in 
those  adjoining  areas  from  which  the 
labor  force  for  a  project  may  be  drawn 
shall  be  taken  into  consideration. 

(d)  The  Assistant  Secretary  has  ob¬ 
tained  from  all  State  employment  secu¬ 
rity  agencies  their  cooperation  to  provide 
all  applicants,  other  than  Indian  tribes, 
with  unemployment  data. 
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(e)  EDA  Will  not  accept  an  unemploy¬ 
ment  rate  determination  that  Is  based 
on  data  obtained  for  a  time  period  which 
is  longer  than  twelve  months  prior  to  the 
date  of  the  application  as  stated  therein. 

(f)  The  unemployment  rate  estab¬ 
lished  by  one  of  the  procedures  above, 
will  determine  whether  the  area  qualifies 
for  the  70  percent  or  30  percent  category 
as  described  in  $  316.7  above. 

(g)  No  data  regarding  unemployment 
rates  for  time  periods  after  the  date  of 
the  application  as  stated  therein,  may  be 
changed. 

§  316.10  General  considerations  and  re¬ 
quirements  for  financial  assistance. 

(a)  Project  selection  proc^ure — (1) 
Considerations.  In  line  with  the  purposes 
and  objectives  of  the  Act,  EDA’s  goal  of 
choosing  projects  having  the  greatest  po¬ 
tential  for  furthering  these  piu-poses  and 
objectives,  the  relative  importance  of 
various  factors  in  determining  this  po¬ 
tential,  and  the  availability  and  ccmslst- 
ency  of  data  specified  in  the  Act,  the 
following  iH*oject  selection  procedures 
have  been  adopted. 

(2)  Project  selection  formvia.  Ihe 
ranking  procedure  developed  for  select¬ 
ing  projects  within  each  State’s  plan¬ 
ning  allocation  uses  those  project  and 
area  factors  that  will  contribute  most 
to  achieving  substate  equity  in  the  distri¬ 
bution  of  planning  fimds  and  Insures 
that  the  relatively  more  economically 
efficient  projects  are  selected.  All  factors 
will  be  standardized  for  cnunparabllity 
purposes  and  assigned  polity  weights  to 
reflect  their  importance  in  the  ranking 
procedure. 

(i)  Basic  rank.  The  basic  rank  ot  a 
project  win  be  determined  by  the  foUow- 
ing  factors: 

(A)  Ihe  number  of  unemployed  work¬ 
ers  in  the  project  area  averaged  over  the 
three  most  recoit  months  for  which  data 
is  available.  An  area  characterized  as 
having  a  high  unemployment  rate  over- 
aU  is  generally  characterized  as  having 
a  high  unemployment  rate  in  the  con¬ 
struction  indus^.  Similarly,  an  area 
characterized  as  having  a  large  nmnber 
of  unemployed  overaU  is  generally  char¬ 
acterized  as  having  a  relatively  large 
number  of  unemployed  construction 
workers  as  a  share  of  the  overaU  unem¬ 
ployed.  Therefore,  this  factor  gives  c<m- 
sideration  to  construction  imemploy- 
ment.  This  factor  will  constitute  30  per¬ 
cent  of  a  project’s  basic  rank. 

(B)  Severity  and  duration  of  unem¬ 
ployment,  as  measured  by  the  unemploy¬ 
ment  rate  prevailing  in  the  project  area 
averaged  over  the  last  three  months  for 
which  data  is  available.  This  factor  will 
constitute  25  percent  of  a  project’s  basic 
rank. 

(C)  The  relationship  of  labor  cost  to 
total  project  cost,  d^ned  as  the  ratio  of 
total  wages  to  total  project  cost.  In  for¬ 
mulating  project  proposals,  applicants 
should  bear  in  mind  the  intent  of  the 
Act  to  reduce  unemployment  generally, 
and  to  give  due  consideration  to  the 
amount  of  imemployment  and  under¬ 
employment  in  the  construction  and 
construction-related  industries.  As  pre¬ 
viously  indicated,  projects  eligible  for 


funding  would  include,  but  are  not  limit¬ 
ed  to,  such  local  public  works  projects 
as  mmilcipal  offices,  courthouses,  librar¬ 
ies.  schools,  police  and  fire  stations,  de¬ 
tention  facilities,  water  and  sewer  Unes, 
streets  and  roads,  civic  centers,  mu¬ 
seums,  health,  education  and  social  serv¬ 
ice  facilities,  convention  centers,  and 
the  upgrading  of  existing  facilities 
through  renovation,  repair,  and  other  re¬ 
lated  improvements.  To  Implement  the 
legislative  objective  of  assisting  the 
construction  and  construction-related 
industries;  (i)  projects  having  labor 
costs  greater  than  35  percent  of  total 
project  costs,  but  not  more  than  80  per¬ 
cent,  will  receive  the  maximum  score 
for  this  factor;  and  (2)  projects  havhig 
labor  costs  ranging  from  10  to  35  per¬ 
cent  of  total  project  costs  will  be  ranked 
accordii^  to  their  respective  percent¬ 
ages,  with  projects  having  35  percent 
receiving  the  maximum  score  for  this 
factor.  Finally,  it  should  be  emphasized 
that  supplemented  assistance  provided 
for  xmder  the  Act  will  be  considered  as 
part  of  the  total  project  costs;  the  latter 
is  defined  as  funds  from  all  sources, 
whether  Federal,  State,  or  local.  The  re¬ 
lationship  of  labor  cost  to  total  project 
cost  will  constitute  30  percent  of  a  proj¬ 
ect’s  basic  rank. 

(D)  The  level  of  income  prevailing  in 
the  iu*oject  area  (which  for  purposes  of 
this  factor  is  defined  as  the  applicant’s 
jurisdiction) .  This  factor  will  constitute 
15  percent  of  a  project’s  basic  rank. 

(11)  Additional  considerations.  A  proj¬ 
ect’s  basic  rank  will  be  increased  If  the 
project  meets  one  or  more  of  the  follow¬ 
ing  criteria: 

(A)  Exhibits  potential  for  providing 
long-term  benefits.  The  basic  rank  of  a 
project  will  be  Increased  up  to  a  maxi¬ 
mum  of  10  percent  If  It  meets  this  crl- 
teilon.  The  amount  of  Increase  will  be 
determined  by  the  nature  and  extent  of 
the  long-tenn  beneflt(s)  to  be  provided 
by  the  project. 

(B)  Is  sponsored  by  a  general  purpose 
unit  of  local  govomment,  as  defined  In 
i  316.2  above.  Projects  meeting  this  cri¬ 
terion  wfil  have  their  basic  ranks  in¬ 
creased  by  five  perc^t. 

(C)  Is  i^nsm^  by  a  special  purpose 
unit  of  k)^  government  or  a  political 
sifbdivision  of  a  State.  Projects  meet¬ 
ing  this  criterion  will  have  their  basic 
ranks  Increased  by  three  percent. 

(D)  Relates  to  existing  approved  plans 
and  programs  of  a  local  community  de- 
veloi»nent  or  regional  development  na¬ 
ture  <»*  prom(^es  or  advances  longer 
range  plans  and  programs.  The  basic 
rank  ot  a  project  meeting  this  criterion 
will  be  Increased  by  five  percent. 

(ill)  Final  rank.  ’The  final  rank  of  a 
project  is  to  be  determined  by  summing 
the  basic  rank  and  Increases  attributable 
to  the  additional  considerations  defined 
above. 

(3)  Application  of  project  selection 
formula — (i)  Geographic  considerations. 
Projects  will  be  ranked  and  assessed  rela¬ 
tive  to  other  projects  submitted  from  the 
same  State  xmtil  such  time  as  the  Assist¬ 
ant  Secretary  determines,  pursuant  to 
paragraph  (a)  (2)  of  this  section,  that 
comparislon  of  projects  submitted  from 


different  States  is  required  to  either  fur¬ 
ther  the  purposes  and  objectives  of  the 
Act  or  to  comply  with  statutory  require¬ 
ments. 

(11)  Priority  considerations.  Within 
each  State,  projects  submitted  from 
areas  with  an  unemployment  rate  ex¬ 
ceeding  the  national  average  for  the  most 
recoit  consecutive  three  months  will  be 
ranked  and  c(xnpared  only  with  projects 
submitted  from  other  areas  in  this  prior¬ 
ity  category.  Similiarly,  projects  sub¬ 
mitted  by  areas  with  an  imemployment 
rate  below  the  national  average  for  the 
most  recent  ccmsecutive  three  months 
will  be  ranked  and  compared  only  with 
projects  submitted  fnnn  other  areas  in 
the  same  priority  category.  Applicants 
who  anticipate  the  project  labor  require¬ 
ments  win  draw  upon  the  unemployed 
and  underemployed  labor  resources  of 
other  jurlsdicticms  outside  the  immedi¬ 
ate  project  area  (such  as  a  multi-county 
area)  will  be  glvoi  priority  consideration 
(m  the  basis  of  the  unemplosmient  rate 
prevailing  in  the  extended  geographical 
(labor  market)  area.  Similarly,  the  basic 
rank  computations  discussed  above  will 
be  (xunputed  In  aggregate  on  data  pro¬ 
vided  for  the  extended  geograi^ical  area. 

(ill)  Project  selection.  Within  each 
State  and  prtority  category,  projects  will 
be  selected  untfl  the  State  planning  allo- 
cati(m  has  been  exhausted  or  until  such 
time  as  the  Assistant  Secretary  deter¬ 
mines  that  the  remaining  funds  made 
available  under  the  Act  must  be  reallo¬ 
cated  among  the  States.  In  selecting 
projects  for  funding,  the  Assistant  Sec¬ 
retary  Shan  give  primary  consideration 
to  the  final  rank  of  a  project.  However, 
the  Assistant  Secretary  may  approve 
projects  which  rank  below  other  projects 
as  may  be  necessary  to  avoid  an  undue 
geographic  ctmcentration  of  program 
sssistance  in  any  particular  area  or 
areas  of  a  State  or  as  may  be  necessary 
to  meet  the  required  distribution  of  pro¬ 
gram  resources  between  the  statutorily 
mandated  priority  classes  or  when  the 
sum  of  the  total  project  labor  require¬ 
ments  in  a  project  area  exceeds  the 
available  l£dx>r. 

(b)  An  application  shall  be  rejected 
unless: 

(1)  It  is  properly  prepared  on  appro¬ 
priate  forms  prescribed  by  the  Assistant 
Secretary. 

(2)  It  <x>ntains  one  of  the  following: 

(i)  Information  showing  that  the  area 
conforms  to  an  area  for  which  United 
States  Department  of  Labor  unemploy¬ 
ment  statistics  are  available;  or 

(ii)  Unemplosrment  Information  from 
the  appropriate  State  unemployment  se¬ 
curity  agency. 

(3)  It  contains  a  certification  by  the 
applicant  that  construction  on  the  proj¬ 
ect  has  not  yet  been  Initiated; 

(4)  It  contains  assurances,  satisfac¬ 
tory  to  the  Assistant  Secretary,  that  on¬ 
site  labor  can  begin  within  ninety  days 
of  project  cq>];»‘oval; 

(5)  Where  applicable,  it  relates  the 
proposed  project  to  existing  approved 
plans  and  programs  of  a  local  commu¬ 
nity  development  or  regional  develop¬ 
ment  nature  so  as  to  avoid  harmful  or 
costly  Inconsistencies  or  contradictions; 
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(6>  It  contains  evidence,  where  feasi¬ 
ble,  that  the  proposed  project  will  pro¬ 
mote  or  advance  longer  range  plans  and 
programs; 

(7)  It  contains  adequate  assurances 
that  all  laborers  and  mechanics  em¬ 
ployed  by  contractors  or  subcontractors 
on  the  proposed  project  will  be  paid 
wages  at  rates  not  less  than  those  pre¬ 
vailing  on  similar  construction  in  the 
locality  as  determined  by  the  Secretary 
of  Labor  in  accordance  with  the  Davis- 
Bacon  Act,  as  amended  (40  U.S.C. 
276a— 276a-5) . 

(8)  It  contains  adequate  assurance  by 
the  applicant  and  by  any  “other  parties” 
as  defined  in  15  CPR  Subtitle  A,  Part  8, 
that  no  person  shall,  on  the  grounds  of 
race,  color,  sex,  or  national  origin,  be 
excluded  from  participation  in,  be  denied 
the  benefit  of,  or  be  subjected  to  dis¬ 
crimination  under  the  proposed  project; 
and  an  assurance  that  it  is  not  invloved 
in  any  civil  rights  litigation  or  If  it  is 
involved  in  a  lawsuit  or  Federal  admin¬ 
istrative  action  alleging  discrimination  it 
shall  provide  a  brief  narrative  descrip¬ 
tion  of  the  action  alleging  discrimination 
and  its  outcome. 

(9)  It  contains  certification,  by  the 
properly  authorized  official  of  the  Fed¬ 
eral  agency  or  State  or  local  government, 
that  no  funds  budgeted  and  available  or 
otherwise  specifically  committed  for  the 
project  applied  for  in  its  application 
shall  be  reduced,  diminished,  or  replaced 
by  fimds  requested  under  this  part. 

(10)  It  is,  in  the  opinion  of  the  Assist¬ 
ant  Secretary,  acciurate  and  complete. 

(c)  Applicants  should  be  advised  that 
fal§e  representations  and/or  certifica¬ 
tions  in  connection  with  applications  for 
assistance  under  this  part  may  be  the 
basis  for  criminal  liability  under  title  18 
of  the  United  States  Code. 

(d)  No  cost  overruns  for  public  works 
projects  previously  funded  under  this 
part  will  be  approved. 

(e)  Project  costs  for  administration, 
plans,  specifications,  estimates  or  other 
A/E  costs,  which  have  been  Incurred 
prior  to  the  date  of  application,  will  not 
be  funded. 

(f)  Applications  will  not  normally  be 
approved  where  any  of  the  following 
conditions  exist; 

(1)  The  applicant  has  not  obtained 
rights  to  the  project  site,  including  ease¬ 
ments  and  rights-of-way,  in  one  of  the 
following  ways; 

(1)  The  eligible  applicant  owns  the 
project  facility  and/or  site  clear  of  any 
encumberances; 

(11)  The  eligible  applicant  holds  a 
noncancellable  long-term  lease  on  the 
project  facility  and/or  site  which  is  de¬ 
fined  as  20  years  or  the  useful  life  of  the 
facility,  whichever  is  longer;  or 

(iii)  The  eligible  apidlcant  holds  a 
clearly  enforceable  option  through  time 
of  grant  approval  to  purchase  the  proj¬ 
ect  facility  and/or  site  and  demonstrates 
that  it  has  sufficient  funds  available  to 
complete  the  purchase. 

(2)  The  project  request  is  for  a  sup¬ 
plemental  to  another  Federal,  State  or 
local  grant  which  has  not  been  approved 
by  the  applicable  grant  agency. 


(3)  The  project’s  labor  requirements 
equal  or  exceed  one-third  of  the  project 
area’s  unemployed  labor  force. 

(g)  The  maximmn  amoimt  of  finan¬ 
cial  assistance  made  available  under  this 
part  should  not  exceed  $5  million  for 
each  project;  however,  the  Assistant 
Secretary  may,  in  his  discretion,  waive 
this  policy  for  good  cause. 

(h)  Projects  with  extremely  high  ra¬ 
tios  of  labor  costs  to  total  project  costs 
(greater  than  80  percent)  and  projects 
with  extremely  low  ratios  of  labor  costs 
to  total  project  costs  (less  than  10  per¬ 
cent)  will  be  rejected  and  denied. 

§  316.11  Compliance  with  other  Federal 
requirements. 

Each  applicant  shall,  as  a  condition 
to  its  receipt  of  a  grant  under  this  part, 
comply  with  the  following  relevant  Fed¬ 
eral  requirements; 

(a)  All  labor  standards  including 
those  relating  to  the  payment  of  wages, 
working  conditions,  anti-kickback  pro¬ 
hibitions  and  equal  employment  as  pro¬ 
vided  13  CFR  309.6; 

(b)  Those  concerning  relocation  and 
related  payments  to  all  persons  displaced 
as  a  result  of  the  development  of  a  pub¬ 
lic  works  project  with  fvmds  received 
under  this  part,  as  provided  for  in  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of 
1970,  42  U.S.C.  4601  et  seq.,  and  13  CPR 
Part  310; 

(c)  If  tlie  project  involves  a  detention 
facility,  those  sections  of  Part  E  of  the 
Omnibus  Crime  Control  and  Safe 
Streets  Act  of  1968,  as  amended,  found 
at  42  U.S.C.  3750  b(l)  and  (4)-(9); 

(d)  The  provisions  of  OMB  Circular 
A-95,  except  during  the  first  ninety  days 
after  EDA  begins  receiving  applications 
when  the  following  procedures  shall 
apply ; 

(1)  Applicants  must  submit  their  full 
applications  or  notifications  of  intent  to 
apply  to  the  appropriate  clearinghouse 
as  early  as  possible. 

(2)  Upon  submission  of  an  application 
to  EDA,  the  applicant  must  certify  that 
he  has  submitted  the  full  application  to 
the  appropriate  clearinghouse. 

(3 )  EDA  may  begin  processing  the  ap¬ 
plication  upon  its  receipt  but  will  make 
no  final  approval  of  an  application  until 
30  days  after  its  receipt  unless  clearing¬ 
house  response  is  received  before  30  days 
have  elapsed. 

(4)  During  the  first  ninety  days,  ap¬ 
plications  received  by  EDA  need  not  have 
State  application  identifier  numbers. 

(5)  Clearinghouse  comments  will  be 
submitted  directly  to  EDA;  EDA  will 
consider  such  comments  imtil  it  has 
finished  processing  the  application. 

(e)  All  environmental  requirements, 
to  the  maximum  extent  possible,  as 
determined  by  the  Assistant  Secretary, 
including,  but  not  limited  to; 

( 1 )  The  National  Environment  Policy 
Act  of  1969,  as  amended  (42  U.S.C. 
4321  et  seq.) ;  and  EDA’s  requirements 
foimd  in  §  316.13  below; 

(2)  The  Clean  Air  Act,  as  amended 
(42  U.S.C.  1857-1858a » ; 


(3)  The  Federal  Water  Pollution  Con¬ 
trol  Act,  as  amended  (33  U.S.C.  1251- 
1376) ; 

(4)  The  National  Historic  Preserva¬ 
tion  Act  of  1966  (16  U.S.C.  470  et  seq.) 
and  EDA’s  requirements  found  in 
§  316.13  below; 

(5)  The  Wild  and  Scenic  Rivers  Act 
(16U.S.C.  1271-1287) ; 

(6)  The  Endangered  Species  Act  of 
1973  (16  U.S.C.  1531  et  seq.) ; 

(7)  The  Historical  and  Archeological 
Data  Preservation  Act,  as  amended  (16 
U.S.C.  469  et  seq.). 

(f)  13  CFR  309.9,  entitled  “Records 
and  Audit;” 

(g)  13  CFR  309.27,  entitled  “Land  use 
near  Federal  airfields;” 

(h)  13  CFR  309.14,  entitled  “Design, 
construction,  and  alteration  of  buildings 
to  accommodate  the  physically  handi- 
Clipped  *  ** 

(i)  13  CFR  309.26,  entitled  “Project 
modification;” 

(j)  13  CPR  Part  314,  entitled  “Prop¬ 
erty  management  standards,”  except  13 
CFR  314.6(a),  13  CPR  314.6(b),  and  13 
CPR  314.50. 

(k)  The  National  Flood  Insurance 
Program  and  EDA’s  requirements  re¬ 
garding  flood  hazards  found  at  13  CFR 
309.15;  and 

(l)  Other  laws  affecting  this  program. 

§  316.12  Acceptance  of  applications. 

(a)  Applications  for  assistance  under 
this  part  shall  only  be  submitted  to  the 
appropriate  EDA  Regional  Office,  as  pro¬ 
vided  in  13  CPR  301.31. 

(b)  Applications  shall  be  recorded  and 
deemed  received  upon  their  arrival  at 
the  appropriate  EDA  Regional  Office. 

(c)  EDA  shall  endeavor,  within  five 
working  days  from  the  date  the  ap¬ 
plication  is  actually  received  by  the  ap¬ 
propriate  Regional  Office,  to  determine 
whether  the  application  has  been  com¬ 
pletely  and  properly  prepared,  and  con¬ 
tains  accurate  unemployment  rates.  An 
application  may  be  rejected  (denied*  un¬ 
less  it  contains  full  and  accurate  in¬ 
formation  including  the  requirements 
of  §  316.10  above.  By  the  end  of  the  fifth 
working  day  after  the  date  the  ap¬ 
plication  was  received,  the  Regional  Di¬ 
rector  should  notify  the  applicant  if  the 
application  has  been  rejected,  and  state 
what  is  needed  to  properly  complete  the 
application.  However,  EDA  reserves  the 
right  during  the  60  day  period  after 
receipt  of  an  application  to  reject  an  ap¬ 
plication  for  substantially  being  incom¬ 
plete,  improperly  prepared,  or  otherwise 
failing  to  meet  the  requirements  of  this 
part. 

§316.13  I.ease  of  project  fa<'ililies. 

(a)  The  project  facility  may  be  leased 
by  the  grantee  to  a  non-profit  operator 
providing  the  applicant  maintains  a  con¬ 
tinuing  significant  economic  interest  in 
the  project  and  is  not  acting  simply  in  a 
passive  role  for  a  prospective  lessee,  and 
such  facility  is  used  for  the  purpose  of 
the  grant. 

(b)  'The  project  facility  may  be  leased 
by  the  grantee  to  a  profit  making  opera¬ 
tor  provided  all  of  the  following  condi¬ 
tions  are  met; 
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(1)  The  lease  Is  Incidental  to  the  proj¬ 
ect  and  not  its  principal  purpose; 

(2)  The  lease  does  not  change  the  pub¬ 
lic  nature  or  character  of  the  purpose 
of  the  project  as  a  whole;  and 

(3)  The  i^plicant  maintains  a  con¬ 

tinuing  significant  economic  interest  in 
the  project  and  is  not  acting  simply  in  a 
passive  role  as  applicant  for  a  prospec¬ 
tive  lessee.  — 

§  316.14  Euvironiii«ntal  con6ideration$. 

(a)  The  National  Environmental  Pol¬ 
icy  Act.  (1)  Since  the  Local  Public  Works 
Act  requires  applications  to  be  processed 
within  60  days  of  their  acceptance,  EDA 
will  not  be  able  to  prepare  environmental 
impact  statements  for  those  projects 
which  may  significantly  affect  the  quality 
of  the  human  environment.  However,  to 
the  fullest  extent  possible  within  tois 
time  period,  EDA  will  analyze  a  project’s 
potential  environmental  Impacts  and  give 
appropriate  consideration  to  environ¬ 
mental  impacts  in  making  its  final  de¬ 
cision. 

(2)  In  order  that  EDA  may  conduct 
its  environmental  analysis  of  proposed 
projects,  applicants  shall  include  the  fol¬ 
lowing  materials  with  their  application, 
except  with  respect  to  subsections  c  and 
d  if  such  materials  are  not  available  in 
which  case  the  applicant  must  so 
certify: 

(i)  a  description  of  those  dements  of 
the  proposed  project  which  will  have  an 
impact  on  the  envlronm^t,  the  na¬ 
ture  of  the  environment  which  will  be 
affected;  and  data  on  the  expected  en¬ 
vironmental  impact; 

<ii)  alternatives  to  the  proposed  proj¬ 
ect; 

(ill)  any  environmental  analysis  pre¬ 
viously  conducted  by  local,  State,  fed¬ 
eral  agencies;  and 

(iv)  evidence  of  public  reaction  to  the 
project,  such  as  transcripts  of  local  pub¬ 
lic  hearings  held  on  the  pr(^x>sal. 

(3)  EDA  wdll  Independently  review 
and  analyze  environmental  Information 
submitted  by  applicants. 

(1)  Where  atniropriate,  EDA,  within 
the  60  day  limit,  may  seek  the  views  of 
other  government  agencies  which  have 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental  Im¬ 
pact  involved. 


(ii)  If  a  project  appears  to  be  highly 
controversial  for  environmental  reasons 
and  there  is  a  need  to  furtoer  understand 
the  basis  of  the  controversy,  EDA  may, 
within  the  60  day  hmit,  request  the  views 
of  concerned  residents  through  a  news¬ 
paper  notification  or  a  public  Informa- 
ti(m  meeting  held  near  the  project  site. 

(4)  EDA  shall  deny  an  ain>lication  if, 
after  consideration  of  the  benefits  of  a 
project  i^ainst  any  environmental  costs, 
it  concludes  that  the  environmenal  costs 
exceed  the  benefits.  EDA  may  deny  any 
application  solely  on  the  basis  that  ito 
environmental  impact  analysis  discloses 
that  unacc^able  adverse  impacts  will 
or  are  likely  to  result.  EDA,  where  neces¬ 
sary,  may  condition  approval  of  a  proj¬ 
ect  upon  the  adoption  of  specified  meas¬ 
ures  designed  to  mitigate  any  adverse 
environmental  Impacts. 

(b)  The  National  Historic  Preserva¬ 
tion  Act.  (1)  Applicants  shall  include 
with  their  applications  either  a  state¬ 
ment  of  their  State  Historic  Preservation 
OfQcer’s  views  of  the  proposed  project  or 
itiiall  certify  that  their  State  Historic 
Preservation  Officer  was  provided  with  a 
detailed  project  description  and  request 
for  comments  prior  to  application’s  sub¬ 
mission  to  EDA. 

(2)  If  necessary,  EDA  will  attempt  to 
complete  the  coordination  of  proposed 
projMts  with  the  Advisory  Coimcil  on 
HistCMrlc  Preservation.  EDA  will  use  the 
results  of  this  coordination  process,  even 
though  c<»iidetlon  oi  this  process  may 
not  be  possible,  as  a  factor  in  making  a 
final  decision  mi  the  project. 

(2)  EDA  will  use  the  results  of  this 
coordination  process,  even  though  com¬ 
pletion  of  the  process  may  not  be  pos- 
sffile,  as  a  factor  in  making  a  final  de¬ 
cision  on  the  project. 

§  316.15  Final  determination. 

(a)  All  ai^sUcations  for  assistance 
imder  this  part  shall  be  processed  by  the 
iqiproprlate  EDA  Regional  Office. 

(b)  The  Regional  Director  shall  notify 
the  aivlicant,  in  wndting,  when  its  ap- 
Idlcatimi  has  been  rejected  and  state  the 
reasons  therefor. 

(c)  The  Regional  Director  shall  for¬ 
ward  to  the  Assistant  Secretary  in  Wash¬ 
ington,  D.C.,  all  applications  which  he 


deems  are  properly  completed  and  eligi¬ 
ble  for  assistance  under  this  part. 

(d)  The  Assistant  Secretary  shall  re¬ 
view  all  applications  received  frmn  tlje 
Regional  Directors  and  make  the  final 
determination. 

(e)  If  no  determination  has  been  made 
by  the  end  of  the  sixtieth  day  after  the 
application  was  received  as  determined  in 
§  316.12  above,  the  application  will  be 
deemed  to  be  ^proved. 

§  316.16  Termination. 

(a)  An  appropriate  official  of  the 
grantee  may  request  EDA  to  cancel  or 
suspend  or  terminate  a  public  works 
project  approved  under  this  part.  This 
request  must  be  accompanied  by  a  certi¬ 
fied  resolution  m  ordinance  authorizing 
the  requesting  party  to  make  such  re¬ 
quest.  Before  agreeing  to  such  request, 
EDA  will  determine  the  legal  sufficiency 
of  such  request. 

(b)  EDA  may  initiate  a  cancellation 
or  suspension  or  termination  of  a  proj¬ 
ect  approved  under  this  part  for  failure 
by  the  grantee  to  adhere  to  the  require¬ 
ments  of  the  grant. 

(c)  EDA  may  initiate  a  cancellation 
or  suspension  or  termination  of  a  proj¬ 
ect  approved  under  this  part  whenever 
it  det^miines  that  such  cancellation  or 
suspension  or  termination  is  in  the  best 
interest  of  the  government.  Cancellation 
or  suspension  or  termination  shall  be 
effected  by  delivering  a  notice  to  the 
grantee  specifying  the  extent  of  the  can¬ 
cellation  of  suspension  or  termination 
and  the  date  upon  which  it  becomes 
effective. 

Effective  date.  These  regulations  be¬ 
came  effective  on  August  23, 1976,  and  as 
amended  on  August  30,  September  13, 
and  October  14, 1976. 

The  Economic  Development  Adminis¬ 
tration  has  determined  that  this  docu¬ 
ment  does  not  contain  a  major  prc^xisal 
requiring  preparation  of  an  Inflation  Im¬ 
pact  Statement  imder  Executive  Order 
11821  and  OMB  Circular  No.  A-107. 

John  W.  Eden, 
Assistant  Secretary  for 
Economic  Development. 

October  18,  1976. 
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